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STATEMENT OF QUESTIONS 


The Questions presented are: 
1. Whether the Trial Court should have granted appellant's 
motion for judgment of acquittal, since the evidence was such that no 


reasonable jurymen could find the appellant guilty as charged beyond a 


reasonable doubt. 


2. Whether the Trial Court should have instructed the jury on 


the law of excusable homicide when the theory of appellant's defense was 


excusable homicide due to accident. 
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JURISDICTIONAL STATEMENT 


| 
This is an appeal from a judgment entered by the United States 
District Court for the District of Columbia upon appellant's conviction by 
a jury of a violation of 22 D.C. Code Ann. §2403. The United States District 


Court for the District of Columbia had jurisdiction of the matter by virtue 
| 


of 11 D.C. Code Ann. §§306, 521. The jurisdiction of this Court to hear this 


| 
appeal is claimed on the basis of the Act of June 25, 1948, c.646, 62 Stat. 


929, 28 U.S.C. §1291. 


STATEMENT OF THE CASE 
I. The Proceedings in General 

On November 9, 1965, appellant was indicted for a violation 
of 22 D.C. Code Ann. §2403 (Murder in the Second Degree). The one count 
indictment alleged that on or about September 24, 1965, within the District 
of Columbia, Claude J. Jones, with malice aforethought, did shoot Florence Vv. 
Jones with a pistol, causing injuries from which she died, on or about 
September 24,: 1965. On November 22, 1965, appellant pleaded not guilty to 
the charge. 

Appellant's trial commenced before Judge Joseph C. McGarraghy 
on March 16, 1967. On March 20, 1967, appellant was found guilty of second 
degree murder, and on May 5, 1967, sentence was imposed. Appellant was 
sentenced to imprisonment for a period of from five to twenty years. On May 5, 
1967, appellant filed a motion for leave to appeal without prepayment of costs 


which motion was granted by the District Court on May 15, 1967, and on May 29 


and June 8, 1967, appellant's counsel were appointed by this Court. 


II. The facts of the Case 
A. The Government's Case 

The following paragraphs discuss the testimony offered by the 
Government from its six witnesses. 

Mr. John Franklin Parker, the deceased's grandfather, testified 
that appellant and the deceased had carried on a normal courtship for 6 to 8 
months, and then were married about 10 years ago (Tr. 16, 18). The deceased 
was living with Mr. Parker during this courtship (Tr. 18) as she had all her 


life until her marriage (Tr. 20). He stated that the deceased had worked 


for some time before and after the birth of her first child (Tr. 21, 22) 
but that appellant had been the only working member of the family for 
approximately the five years before his wife's death, 


Mr. Parker clearly demonstrated his hostility toward appellant. 


He volunteered that the deceased had “never had a Christmas" since her 
marriage (Tr. 20). When he was asked where appellant and deceased had lived, 
Mr. Parker answered that they lived on Rhode Island because he remembered 


appellant "beat her up one night there and run her out in her nightclothes." 


(Tr. 20, 21). Further he testified that he took custody of the four children 


immediately after the incident (Tr. 23, 24). At the! time of the trial, he 


was still keeping three of the children, with the fourth staying with a 


cousin of Mr. Parker's in Philadelphia (Tr. 23). He admits that appellant 
called and asked to see his children (Tr. 24, 25), but Mr. Parker refused 
| 


to even talk to him (Tr. 25). Mr. Parker says that his daughter took the 


| 
| 
children to see appellant, but that he disapproved and would not have done 


so (Tr. 24). 


| 
There is conflicting testimony from appeljlant's two oldest 
| 


| 
daughters as to their recollection as to what occurred between the time 


when appellant arrived home from work on September 24, and the time of the 


fatal shooting. | 
The oldest daughter, Angela Marie Jones, who was eight (8) at the 

time of the incident, substantiated appellant's nsec that he came home with 

Mr. Coleman on the day of the incident (Tr. 30). She remembers that he seemed 


to look as if he had been drinking "lightly" when he came home (Tr. 30), and 


that he and Mr. Coleman had more to drink after they arrived (Tr. 31). The 
little girl testified that her mother had said that evening that she wanted 

a new television rather than the new refrigerator (Tr. 33, 34). They dis- 
cussed this before dinner and then again after dinner. After dinner, she 
said her mother told her to come downstairs with her. There her mother 
opened up the drawer where the bullets were kept, took the bullets out, 
brought them upstairs and threw them in the toilet (Tr. 34). However, Mrs. 
Jones apparently made no attempt to remove or hide any gun which might have 
been in the chest of drawers (Tr. 35). Furthermore, while she testified as 
to its presence, Angela did not see a gun in the chest of drawers (Tr. 35). 
Her identification of Government's Exhibit No. 1 was based on the fact that 
she previously saw the weapon in the kitchen (Tr. 35, 36). Angela identified 
the bullets, Government Exhibit No. 2, as looking like the bullets which her 
mother had taken out of the drawer and thrown in the toilet. At first, Angela 
testified that a short while after she and her mother returned upstairs, 
appellant went downstairs by himself (Tr. 38). She says he was gone a minute 
and that she did not see him when he came back up, and that she did not know 


if he had anything with him or not (Tr. 38). } When he came back up, Mrs. Jones 


put the children to bed and then appellant and his wife went into the bedroom 


(Tr. 38, 39). 
At, this time, Angela states that she walked through her parents' 
bedroom on her way to get a glass of water (Tr. 39). When she walked through 


the bedroom, she said she heard her parents discussing the refrigerator and 


the television and also the fact that her mother wanted to go to bed 

(Tr. 40). Then, the little girl claims her father went downstairs (Tr. 41). 
After further questioning, she said that he had not gone downstairs before, 
as she had earlier testified, but went downstairs only once and this was 
after her mother and father had been arguing and playing in the bedroom 


(Tr. 41). As previously indicated, when her father came back up, he went 


into the bedroom, but she did not see him (Tr. 41). “Angela testified that 
she then heard her mother say, "I dare you like a rotten dog to shoot me" 

(Tr. 51) and that she heard her father say, "You inion I wouldn't shoot you." 
(Tr. 62). This conversation was followed a minute later, by what she said 
was a click sound and then a bang (Tr. 41, 62). The} sound consisted of 

three (3) "clicks" with a time span between them and then a bang (Tr. 42, 61). 
She said she then woke up her sisters and ran into the bedroom and exclaimed, 
"Daddy, look what you did" (Tr. 44) and her father answered, "I didn't mean 
it." (Tr. 44). At first she said that she could not| remember whether her 
father said anything else, but after the prosecutor showed her a statement, 
she then claimed to remember her father saying, "Oh Lordy" and he was holler- 
ing (Tr. 46). She then said that he didn't say anything else. The prose- 


cutor again asked her to read the statement, which she did, whereupon she 


| 
claimed to remember her father saying, "I didn't mean to do it, I didn't 


know it was loaded." (Tr. 46). 
When Angela entered the room, her mother |was lying beside the 
bed on the floor. She had no clothing on except her underpants (Tr. 47). 


Her father was clothed in a T-shirt and black pants!and had a scratch on one 
| 


* 


« 


side of his face (Tr. 47, 48). The girl said that she saw a gun beside 


her mother (Tr. 48). The girl was later taken upstairs to a neighbor, a 
Miss Ethel Johnson, and was gone by the time the police arrived. 

On’ cross-examination, the girl further explained her recollec- 
tion of the events of the evening in question. She said that the girls 
and the mother sat down for dinner, while the father walked out to the 
car with Mr.|Coleman (Tr. 57). Although she says her father was just 
out for a minute (Tr. 57), she claims that she and her mother made the 
trip downstairs to the basement where her mother allegedly took the bullets 
from the drawer, came back upstairs, and threw them in the toilet, and that 
her father was still outside with Mr. Coleman (Tr. 57). The girl also 
said that before she and her sisters were put to bed, she heard her mother 
and father having some discussion concerning the refrigerator and the 
television, and after the girls were put to bed, she heard appellant 
teasing her mother (Tr. 60) and said her mother was angry and was hitting 
appellant (Tr. 60). Finally, she testified that when she entered the room 
her father was on the floor near the victim, with the telephone off the 
hook (Tr. 62). He was upset and excited and he was crying (Tr. 64). Ap- 
parently, he) had made an attempt to use the telephone, but was so incoherent 
that the operator could not understand him (Tr. 63). 

The second eldest daughter, Claudia Jones, was five (5) years old 
at the time of the shooting. She gave the following account of the incident. 
Just before the shooting occurred, her mother and father were not having 


any conversation that she could remember. In fact, she could not remember 


them talking about anything (Tr. 73). She said she 


shot was fired and she did not hear anything besides 


was in bed when the 


the shot (Tr. 73). 


However, in response to a suggestion by the prosecutor she said she heard 


three clicks (Tr. 74). 
separated somewhat in time (Tr. 76). When asked if 


go down to the basement at any time that night, she 


She stated that the clicks and the bang were 


she saw her father 


| answered "No" (Tr. 74). 


On direct examination she stated that she did not see her mother go 
| 


downstairs that night (Tr. 74). However, on cross—examination, she changed 


her story and said that her mother had gone down in 


| the basement that 


| 
evening to get something (Tr. 82), but that no one had gone with her (Tr. 74, 


82). 


that she did not leave the room (Tr. 74). 


She said her sister Angela was with her before the shooting, and 


After she heard the shooting, 


she said she ran into the bedroom and saw her mother lying on the floor, 


and her father was there crying (Tr. 75). She says 


her father was unable 


to talk to anyone (Tr. 78, 79), but that he was able to walk (Tr. 79). 


She also testified that when her father bought the gun, he first gave it 


to her mother, and that the only place she had ever 
bedroom in a drawer (Tr. 81). 


seen it was in the 


A Mr. Elbert Jerome Graves of 5130 Hanna Place, S. E., testified 


that on the date in question, appellant stopped by 


at night and paid him some money he owed him. Mr. 


| 
about 9:00 or 9:30 


Graves testified that 


although it appeared that appellant had been drinking, he did not appear 


to be under the influence of alcohol (Tr. 86. 87). 


appellant stayed at Mr. Graves’ apartment for appro 


According to this account, 


ximately 5 or 10 minutes 


(Tr. 87}. Approximately 10 minutes after appellant's departure Mr. Graves 
said he heard what he thought was a shot (Tr. 88). Mr. Graves said that 

he and a companion, who had been watching TV at his home, went to appellant's 
home approximately 5 minutes after they had heard the shot (Tr. 88). Al- 
though he did not remember talking to appellant, he recalls appellant 

saying, as the two men approached the door, "that his wife had been shot, 

and somebody come and see if they could do anything for her." (Tr. 90). 

The two men| then went in and they saw the deceased lying on the floor of 

the bedroom (Tr. 89). Mr. Graves did notsee any weapons at that time 

(Tr. 90). He testified that approximately 9 months to a year before this 
incident he| had seen appellant with something that appeared to be a revolver, 


although he could only see the handle (Tr. 91). He was therefore unable 


to identify Government's Exhibit No. 1 as being similar to appellant's 


revolver (Tr. 91). 

Mr. Robert B. Spicknall, a detective of the Metropolitan Police 
Department, Homicide Squad, was called as a Government witness. He testi- 
fied that on the night of the occurrence, he was called to the scene. When 
he entered the bedroom he observed a female Negro lady, later identified 
as appellant's wife, lying on the floor on her stomach. She was dressed 
only in a pair of white underpants, and there was a large quantity of blood 
and she was not breathing (Tr. 93, 94). He noted "about six inches down, 
to the left, in the middle of the back," and in the middle of the chest 
(Ir. 95) pumcture wounds. A .38 caliber revolver was found underneath the 


decedent (Tr. 96), which he identified as Government Exhibit No. 1 (Tr. 96). 


Officer Spicknall further noted that they found a 38 caliber slug on a 
window sill of the rear window in the bedroom, which had pierced the 
venetian blind and struck the casement window (Tr. 96). He testified 
that Exhibit No. 1, the gun used in the fatal shooting, was taken to 
the Identification Bureau where it was printed and unloaded (Tr. 97, 
98). At that time, underneath the hammer, was one expended shell and 


five (5) live rounds (Tr. 98). He identified Government's Exhibit No. 


2 as the live shells which had been removed from the revolver (Tr. 98). 
| 

None of these shells bear the imprint of a firing pin. The expended 
| 


shell, Government's Exhibit No. 5, bears such a mark. The officer testi- 
fied that this .38 caliber colt 6-shot revolver could not be fired acci- 
dentally without pulling the trigger (Tr. 99). The witness on cross- 
examination testified that there is no safety mechanism on the gun. It 
is a gun similar to the one used by the Metropolitan Police Department 
(Tr. 103, 104), and further that he had never attempted to test fire the 
gun (Tr. 104). On direct examination, the officer |testified that the 


trigger had to be pulled in order for the firing pin to go through and 


hit the bullet (Tr. 105). This is what he referred to as the safety 
| 


mechanism on the gun. 
Dr. Linwood L. Rayford, Jr., the Deputy Coroner for the District 
of Columbia, testified concerning the death of Florence Vv. Jones. He said 
that there was a penetrating wound located over the upper abdomen, just 
below the midline, and one inch to the right of the midline. This hole 
| 


was surrounded by a darkened halo that appeared to be powder. There was 


also powder-like material on the medial aspect of her breast. The path 
of this missile was from right to left, front to back, and slightly up- 
ward (Tr. 107, 108). 

At the close of the Government's case, a motion for judgment 
of acquittal was made by appellant. Appellant claimed that the prose- 
cution had failed to show any malice, and that none could be inferred 
from the facts (Tr. 110). The Government argued that the jury, if they 
believed the Government's testimony, could infer malice "from the type of 
weapon used and the fact that the trigger was pulled four or five times." 
(Tr. 110, 111). The Court ruled against appellant and held that there 
was sufficient evidence to go to the jury. 

B. Appellant's Case 
The following paragraphs discuss the testimony offered by 


appellant from his four witnesses. 


Mrs. Zetherene Jones, appellant's mother, testified that on 


the date of the incident, September 24, 1965, she talked over the phone 
several times with her daughter-in-law, the deceased Florence V. Jones 
(Tr. 113). She testified that Mrs. Jones was excited about getting the 
new refrigerator and told her about it each time they talked that day 
(Tr. 115). 

Mrs. Shirley Ables, appellant's sister, also testified that on 
September 24, 1965, she had several phone conversations with the deceased. 
On each such! occasion, Florence V. Jones sounded excited about getting her 


new refrigerator (Tr. 117, 118). 


Appellant testified that on the date of the incident, he was 
working at the Washington Terminal Company where he! had been employed 
since October 16, 1957 (Tr. 119). Although his regular hours were from 
9:00 to 4:00 (Tr. 138), he worked two hours overtime on that particular 
day (Tr. 119, 139). Appellant rode home that evening with a fellow en- 
ployee, Mr. Otis Coleman (Tr. 120, 139). On the way home from work, the 
two men stopped at a liquor store and purchased a half-pint of "John Walker 
Williams" scotch (Tr. 140). When they arrived at ai selient's residence, 
5132 Hanna Place, S. E., Washington, D. C., (Tr. 120), a new refrigerator 
which appellant and his wife had ordered from George's Warehouse approxi- 
mately two weeks earlier (Tr. 126) had arrived and was sitting in the 
middle of the living room floor (Tr. 120). Both appellant and his 
wife signed the sales contract when the refrigerator was ordered. (Tr. 126). 
Appellant and Mr. Coleman then proceeded to move the refrigerator into 
the kitchen (Tr. 120). Appellant and his wife invited Mr. Coleman to 
stay for dinner, (Tr. 165), and when he declined, appellant walked him 
out to his car and said something to the effect that he would see him 
tomorrow at the job (Tr. 142, 165, 166). Mr. Coleman spent between one 
half an hour to an hour and a half at appellant's place (Tr. 142, 165). 

After appellant returned to his apartment, he and his wife put 


their children to bed and then went to their own bedroom to make the bed 


(Tr. 122). The bed wasn't made at this time because! one of the children 


had wet it (Tr. 122). In the process of turning the! mattress over, the 


gun was spotted, where it had been placed between the mattress and the 


box spring (Tr. 123). Both appellant and his wife saw the gun at the 
same time, and reached for it. During the ensuing seconds, the gun dis- 
chared and appellant's wife was fatally shot (Tr. 123). 

| Appellant believed his nbtginocieed to be unsafe, and accord- 


ingly, some four years ago he had acquireé a gun for his wife's protec- 


tion (Tr.;124, 132). He made a practice df keeping it hidden where the 


children could not get to it (Tr. 133). tail about six months before 
the incident, appellant had kept the gun down in the basement (Tr. 132, 
134), locked in the chest of drawers (Tr. 153). At this time, an assault 
upon a woman in back of his house caused him to bring the gun upstairs 
and place|it between the mattress and the box spring (Tr. 124). Appellant 
wanted the gun up in the bedroom, and he did not put it in the dresser 
of the bedroom because the children always go through the dresser and 
he didn't feel that would be safe (Tr. 138). The gun was normally kept 
loaded (Tr. 133) and extra bullets were kept in a separate box in a separate 
drawer downstairs which was not locked (Tr. 135). 

As to the shooting incident itself, the appellant related that 
the mattress was on top of the bed and the bed was against the wall. 
He and his wife were standing on the same side of the bed, his wife to 
his right (Tr. 146). They were playing around and were in the midst of 
turning over the mattress when they both saw the gun (Tr. 144). When his 
wife reached for the gun, which was about in the center of the mattress 
(Tr. 144), appellant also reached for it, to keep her from getting it, 


and the gun was discharged. Appellant tedtified that the gun was fired 


| 
unintentionally (Tr. 145). Appellant testified that| after the shooting 


he tried to call someone on the phone (Tr. 150). The only number he 
could remember was 411, and he told the operator "I shot my wife, I 
killed my wife." (Tr. 130, 150). | 
Finally, Mr. Otis Coleman testified that he was a co-worker 
of appellant and had known him and his family since 1958 (Tr. 162). He 


remembered that they worked some overtime on the day in question and then he 


took appellant home (Tr. 163). On the trip home they stopped to purchase 
one half-pint of whisky and then went on to appellant's home to move a 

| 
new refrigerator delivered to appellant's house earlier that day (Tr. 164). 


The two of them moved the refrigerator and then sat jand talked while they 


both drank the one-half pint of liquor (Tr. 164-165). After a length of 
time, estimated by Mr. Coleman to be an hour and =x half, he left to 
walk out to his car, and appellant walked out with him (Tr. 165-166). 
Appellant said "I'll see you tomorrow on the job” and Mr. Coleman left 
(Tr. 166). Mr. Coleman states that at this time, sppelant was not under 
the influence of alcohol (Tr. 167). Mr. Coleman said he was gone before 
the shooting occurred (Tr. 167). 

C. The Close of the Trial 


At the close of his defense, appellant renewed his motion 
| 
for a judgment of acquittal. He again explained that this was based 
| 
upon the absence of any testimony showing malice (re. 168). It was 


again denied by the Court (Tr. 170). 


| 

In instructing the jury, the Court set out the elements of second 
| 
| 


degree murder as follows: 


Murder in the second degree is the unlawful killing of 
one human being by another with malice. Malice is an 
essential ingredient or element of murder. It implies 
the condition of mind which prompts one to commit or 
direct an act willfully. It is not limited in its mean- 
ing to hatred or ill-will or malevolende that denotes a 
wicked and corrupt disregard of the lives and the safety 
of others, a failure to social duty. 


Malice in the eyes of the law, is a,state of mind which 
shows a heart fatally bent on mischief. A killing under 
the influence of passion, induced by insufficient provoca— 
tion, may be murder in the second degree; or an accidental 
or unintentional killing constitutes murder in the second 
degree if the killing is accompanied by malice. 


What! I have said to you is characteristic of murder in 
the second degree for which this Defendant is charged. If 
you find that the Government has failed to prove beyond a 
reasonable doubt that the Defendant is guilty of murder in 
the second degree, as I have defined that to you, then you 
may not' find him guilty as charged, but must find him not 
guilty of that charge. However, there is in law what is 


known as a lesser-included offense to which I now wish to 
charge lyou, and that is the offense of manslaughter. 


Manslaughter is the unlawful killing of a human being 
without malice. In describing and defining second degree 
murder, I said that malice was an essential element of 
second degree murder. Manslaughter is the unlawful kill- 
ing of 'a human being without malice. For example, it may 
be such killing as happens on a sudden quarrel, or in the 
Commission of an unlawful act, without any deliberate 
intention of doing any mischief at all. If the killing 
is committed in the sudden heat of passion caused by 
adequate and sufficient provocation, the crime is man- 
slaughter rather than murder. In order to reduce murder 
to manslaughter, the provocation must be of such a degree 
as will cause an ordinary man to act on impulse and with- 
out reflection. In addition to great provocation, there 
must be passion and hot blood caused by that provocation. 

A trivial or a slight provocation entirely disproportionate 
to the violence of the retaliation is not adequate provoca- 
tion to reduce the crime from second degree to manslaughter 


If you find that the Defendant killed the deceased in 
a sudden heat of passion and in hot blood caeeed by ade- 
quate provocation, but without malice, bearing in mind the 
definition of malice that I have given you, you |may find 
the Defendant guilty of manslaughter. | 


| 

So that in this case, your verdict may be either guilty 
as charged, meaning guilty of second degree murder, guilty 
of manslaughter, or not guilty. (Tr. 208, 209,/210, 211) 


After the jury had considered the case for) some time, they 
sent a note to the judge requesting that he re-define "Malice" (Tr. 
212). The judge then repeated the earlier definition of "Malice" given 
to the jury, with the exception that he deleted the following portion 
of the final sentence: 


"Or an accidental or unintentional killing constitutes murder 


in the second degree if the killing is accompanied Wy malice." (Tr. 216) 


STATUTES INVOLVED 
Rule 29(a), Federal Rules of Criminal Procedure, provides: 


Motidns for directed verdict are abolished and motions 
for judgment of acquittal shall be used in their place. 
The court on motion of a defendant or of its own motion 
shall order the entry of judgment of acquittal of one or 
more offenses charged in the indictment or information 
after the evidence on either side is closed if the evi- 
dence is insufficient to sustain a conviction of such 
offense or offenses. If a defendant's motion for judg- 
ment of ‘acquittal at the close of the evidence offered 
by the government is not granted, the defendant may offer 
evidence without having reserved the right. 


22 D.C. Code Ann. §2401 provides: 


Whoever, being of sound memory and discretion, kills 
another purposely, either of deliberate and premeditated 
malice or by means of poison, or in perpetrating or attempt- 
ing to perpetrate any offense punishable by imprisonment in 
the penitentiary, or without purpose so to do kills another 
in perpetrating or in attempting to perpetrate any arson, 
as defined in section 22-401 or 22-402, rape, mayhem, robbery, 
or kidnapping, or in perpetrating or attempting to perpetrate 
any housebreaking while armed with or using a dangerous 
weapon,!is guilty of murder in the first degree. 


22 D.C. Code Ann. §2403 provides: 


Whoever, with malice aforethought, except as provided in 
sections 22-2401, 22-2402, kills another, is guilty or murder 
in the second degree. 


STATEMENT OF POINTS 
| 
I. The District Court erred in denying appellant's motions for judgment 
of acquittal. 

The appellant respectfully requests the Court to read pages tr. ll- 


13, 42-43, 61-63, 73-76, 97-100, 103-105, 173-178,| 185-195, and 198-199 


of the reporter's transcript in connection with this point. 


II. The District Court erred in failing to instruct the jury on the law 
| 
of excusable homicide due to accident. 
The appellant respectfully requests the Court to read pages tr. 
| 


201-216 of the reporter's transcript in connection|/ with this point. 


SUMMARY OF ARGUMENT 
ike 

In its denial of appellant's motion for judgment of acquittal, 
the Court was not aware of a characteristic of certain physical evidence 
offered by ithe Government and admitted into evidence for the purpose of 
proving the element of malice aforethought. The Government's theory of 
malice which is based wholly upon circumstantial evidence is clearly and 
irrefutably contradicted by this physical evidence. The Government 
therefore failed to introduce sufficient evidence to prove malice afore- 
thought, an essential element of the crime of second degree murder, be- 
yond a reasonable doubt. Thus, the trial Court should have directed a 
verdict for appellant and should not have permitted the jury to speculate 
on the basis of legally inadequate evidence. The remaining evidence 
offered by ‘the Government is consistent with the claim of the defense 
that the shooting occurred in totally accidental circumstances and that 
no malice aforethought existed which Fae peeete a@ necessary element 
to a finding of murder in the second degree. 


II. 


° 
The trial Court failed to adequately instruct the jury on the 
t 


law of excusable homicide. The instructions as given strongly suggest 
to the jury that only two alternative verdicts are warranted by the 
facts; guilty of second degree murder or guilty of manslaughter. 

Since the crucial theory of the defense a excusable homicide due 

to accident, and therefore not criminal by reason of the absence of 


malice, the defendant was clearly prejudiced by the Court's failure 


to instruct the jury in this regard. 


ARGUMENT 


I. In light of the evidence, the failure to 


rant appellant's motion 


for judgment of acquittal allowed the jury to return a verdict of guilty which 


was both inconsistent with and contrary to the weight of the evidence and which 
no_ reasonable jurymen could have found beyond a reasonabile doubt. 


The trial court should have granted the appell 
of acquittal, made after the Government rested its case, 
failed to prove an essential element of the crime of sec 
Politano v. United States, 220 F.2d 217 (10th Cir. 1955) 
States, 266 F.2d 524 (10th Cir. 1959). In this case, thi 
of adequate evidence upon which a reasonable jury could 


of malice aforethought, an essential element of proof of 


ant's motion for judgment 
since the Government 

ond degree murder. 

3 McKenzie v. United 

ere is a complete lack 
conclude to the presence 


the crime of second 


degree murder. Thomas v. United States, 81 U.S. App. D.C. 314, 158 F.2d 97 


(1946), cert. denied 331 U.S. 822 (1947). 


When the trial court denied the appellant's motion for judgment of 


acquittal, it assumed, as it must, that it had heard all 


evidence and was capable of drawing justifiable inferenc 


of the Government's 


es of fact therefrom. 


However, such was not the case. An examination of Government's Exhibits 2 and 5, 


received into evidence (Tr. 100), indicates that an extremely important item 


of real or demonstrative evidence, which has crucial bearing on the Government's 


proof of malice aforethought, escaped the attention of t 


Ihe trial court. Govern- 


ment Exhibits 2 and 5 consist, respectively, of an envelope containing five live 


| 
rounds of .38 caliber ammunition, and one empty .38 cali 


six items of evidence were removed from the cylinder of 


appellant's wife was shot. (Tr. 98) Officer Robert B. | 


ber shell casing. These 


the revolver with which 


Spicknall of the 


Metropolitan Police Department, a Government witness, identified the five live 
rounds and speut shell as having been removed from the revolver by the personnel 
of the Police Department's Identification Bureau. (Tr. 98) 

An examination of the backs of the six rounds indicates a very 
important fact. The empty shell casing, removed from a position underneath 
the hammer of the revolver, bears an indentation or impression caused by the 
action of the revolver's firing pin striking the cartridge and causing the 
weapon to discharge. The five live rounds, Exhibit No. 2, bear no such impression 
or indentation, indicating that they were not struck by the firing pin of the 
revolver. 

Angela Marie Jones and Claudia Jones, daughters of the appellant who 


testified as Government witnesses at the trial, both testified that they heard 


three ‘'clicks", followed by a noise which they described as "bang". This 


recollection was repeated several times during their testimony. (See Tr. 41, 
42, 43, 44, 49, 50, 51, 61, 62, 63, 73, 74, 75 and 76.) Claudia Jones, the 
younger daughter who was five years old at the time of the incident, at first 
testified that she had heard nothing before the bang, but answered in the 
affirmative to the next questions by Government counsel that she heard three 
clicks before the bang. (Tr. 73-74) An attempt was made to establish the time 
which lapsed between the "clicks" and the "bang", but the record does not reflect 
the indicated lapse. (Tr. 61, 62, 76) 

The purpose for which the Government intended this testimony is quite 
clear, from the following excerpts from the record: 

The evidence will show that the defendant then pulled the 


trigger several times. The trigger clicked, and on the fourth 
or fifth pull a shot was fired which hit Mrs. Florence V. Jones 


| 

| 

| 
in the chest, which resulted in her death. Governments 
opening statement, Tr. 12) 

The defendant pointed that gun at her and pulled the 
trigger, not once, but four or five times. Is that an 
accident? Four or five times? I hardly think so. (Argument 
by Government, Tr. 176) | 
| 

Now, the young girl, of course, didn't recall the events 
as well as the older of the two, but she did BS the clicking 
and the bang. (Id., at Tr. 177) 


All of the evidence definitely indicates| that this defendant 
intentionally shot this woman. He brought the gun up from the 
basement. He apparently put bullets in the gun, whether they 
were the ones from the toilet or not. He loaded the gun, pulled 
the trigger four or five times, and shot and killed his wife. 
(Id., at Tr. 178) | 

The two children say the trigger was pulled several other 
times. (Rebuttal argument by Government, Tr.) 199) 
| 
Quite clearly, this testimony was intended to! prove malice afore- 


thought, which in this case is the sine qua non of adequate proof of the crime 


charged, since the defense is excusable homicide due to) accident. However, the 
| 

testimony is directly in contradiction to the demonstrative evidence in Govern- 
| 

ment Exhibits 2 and 5. If the trigger was pulled four or five times, how is it 


that none of the five live rounds bears the imprint of the firing pin? The only 


answer is that they were never struck by the firing pin, and therefore, the 


trigger of the revolver was pulled no more than once. 
| 
| 


The fact that the bullets might have been wet), which was offered to 
the jury by the Government to explain why they did not explode, would certainly 
not affect the ability of the cartridges to sustain an indentation. Metal is 
dented when struck, whether it is wet or dry. We must presume that the weapon 


was in correct working order, since it operated to discharge the fatal bullet. 


There is absolutely nothing in the record of this case to indicate that the 


trigger could be pulled on the revolver without the firing pin striking the 


back of a cartridge, and any attempt to assume such a fact is contradicted by 
) 


the fact that the spent shell was obviously struck by the firing pin, causing 
it to explode. 

The testimony of the two children and the condition of the cartridges 
contained in Government Exhibit 2 clearly and unequivocally contradict one 
another. One must prevail as true evidence, to the exclusion of the other. 

The condition of the cartridges is real or demonstrative evidence, 
which is the most powerful evidence that can be produced. People v. Searcey, 
121 Cal 1, 53 P. 359 (1898). Better evidence cannot reasonably be expected. 

See 32 C.J.S. Evidence §602 (1964). Such evidence indicates a fact of existence 
which is directly perceptible to the senses. Riggie v. Grand Trunk Railway Co., 
93 Vt. 282, 107 A. 126 (1919). Reliance upon the intervention of testimony 

is not required. Kabase v. State, 31 Ala. App. 77, 12 So. 2d 758, 764 (1943); 
Virgil v. New York, C. I. St. L. R. Co., 347 Ill. App. 281, 106 N.E.2d 749 (1952). 
See also 4 Wigmore, Evidence §1150 (3d ed 1940). 

Circumstantial evidence which is in contradiction to real or demon- 
strative evidence must by its very definition yield to the greater probative 
value of real evidence. The testimony as to the "clicks" is circumstantial 
evidence, since that sound is not unique to a firearm and an inference or 
presumption is required to conclude that the sound came from the gun as a result 
of the pulling of the trigger. Even though the evidence is the product of a 


sensory perception, the absence of visual confirmation at the time the clicks 


were heard relegates the sound by itself to the status of circumstantial 


evidence. The jury must rely on its own experience to infer that the "clicks" 
| 

came from the gun, by assuming other connecting facts such as the fact that a 

gun sometimes makes a clicking sound. This is precisely the meaning of 


“circumstantial evidence’. See McCoy v. United States, 169 F.2d 776 (9th Cir. 


| 
1948), cert. denied, 335 U.S. 898 (1948). Unless the absence of direct evidence 


can be accounted for, circumstantial evidence of a fact in issue (here, the 


presence of malice) cannot be resorted to. Sollberger vw. Walcott, _ La. 
App. ____, 101 So. 2d 483 (1958). 

Had the Court been told or been aware of the “omnes of firing pin 
indentations on all of the cartridges but one, it would pave been obliged to 
discount the children's testimony. 

The competency of the testimony of the children in this case is not 


discussed per se for two reasons: first, because this jurisdiction has no 


statute fixing the minimum age of competency to testify,| and second, because 


the question of competency is properly determined by the trial judge in his 

discretion. Nevertheless, the conclusion is maraiasis compelling on the 

record of this case that the testimony of appellant's children can be fairly 

characterized as weak and ambiguous. Several factors must be taken into account, 
| 


such as their tender years at the time of the incident, |the passage of time 


between the incident and the trial, the fact that they had discussed the event 
with relatives and friends (Tr. 52 and 83), and the fact that since the day of 


their mother's death they had lived with their great-grandfather, whose personal 


antagonism toward the appellant fills the pages recording his testimony. (Tr. 
| 


14-25) Other elements of their testimony must be considered against the 
background of these facts. 

The Government relied upon other facets of the childrens' testimony 
in attempting to prove malice, but none is sufficiently probative to warrant 
the submission of the case to the jury, absent tHe evidence as to the pulling 
of the trigger. Neither of the children saw or heard their father perform any 
act involving the gun or the cartridges, or any act manifesting malevolence or 
ill-will toward their mother which might provide a legally adequate basis for 


a reasonable conclusion that malice aforethought existed. A definition of 


"Malice aforethought" has been adopted for this Court by Judge Bazelon in 


Fryer v. United States, 93 U.S. App. D.C. 34, 38, n. 18, 207 F.2d 134, 138, 


n. 18 (1953), using the instruction of the trial court. 
Malice, in the eyes of the law, is a state of mind; it shows 

a heart fatally bent on mischief and unmindful of social duties 

and may also be defined as a condition of mind that prompts a 

person to do an injurious act wilfully to the injury of another; 

and malice may be implied or inferred from the act committed, or 

it may be expressed. 

By what logic or reason might a jury find malice in the appellant's 
simple act of going to the basement, when the Government could not show that 
the gun was in the basement, or that he was seen returning from the basement 
with the gun? If there had been a gun in the basement why did not Mrs. Jones 
attempt to take or hide it when she went after the bullets? All of the 
incidents remembered by the children, and seldom did they corroborate each 


other, take on the character of malice only when they are taken in conjunction 


with the allegation that the appellant pulled the trigger "four or five times". 


Standing alone, they prove nothing. 


Among the many curious facets of this case is the testimony of 


Dr. Rayford regarding the powder burn around the wound and the police testimony 
| 


as to the location of the gun. If the Government's case is to be believed, 
| 


appellant shot his wife at point-blank range, after numerous misfires and while 
Mrs. Jones made no attempt to avoid him. This strains credulity at best. 

The conflicting nature of the Government's evidence is further 
demonstrated by Angela Jones' testimony that when she entered the room after 
the shot, appellant was incoherent, crying and enieednarate the reaction of 
the cold-blooded murderer which appellant must be if the Government's evidence 
is to be believed. Also worthy of note is the fact that when the police 


arrived, appellant was seated at a table in the dinette.) (Tr. 93) Again, this 
| 
is hardly where one would expect to find a murderer. 
| 


In the case of Cooper v. United States, 94 U.S. App. D. C. 343, 346, 


218 F.2d 39, 42 (1954), Judge Prettyman wrote: 
"Guilt, according to a basic principle in our jurisprudence, 
must be established beyond a reasonable doubt. And, unless that 
result is possible on the evidence, the judge must not let the 
jury act; he must not let it act on what would necessarily be only 
surmise and conjecture, without evidence." 


In attempting to show that the trial court erred in denying his motion 
for judgment of acquittal, appellant assumes a weighty task; for only when there 


is on the evidence no doubt that the verdict must be not guilty can the trial 


judge take the case from the jury. Cooper v. United States, supra. 


However, if the trial judge can determine, giving full weight to 
the Government's! evidence, that reasonable jeryngn must have a reasonable 
doubt as to guilt, then he must grant a motion for judgment of acquittal. 
Crawford v. United States, _—S——siU«.S. App. D.C. sy: 3:75 F.2d 332 (1967); 


Curley v. United States, 81 U.S. App. D.C. 389, $00, 394-5, 160 F.2d 229, 


e 
232, 234-35 (1947); cert. denied, 331 U.S. 837 (1947). 


In this case, the lower court clearly qid not focus upon a crucial 
evidential fact in determining whether or not the case should have gone to 
the jury. That fact must now be recognized as Beer Tinine the entire theory 
of malice offered by the Government in this case, and as compelling the con- 
clusion that the! Government failed to prove a necessary element of the crime, 
and warranting the determination that the case ‘should have been withheld from 
the jury. It isi submitted that, in the final analysis, appellant's conviction 
is a classic example of a trial court's failure to thoughtfully consider and 


evaluate the evidence adduced before it. 


II. The Court's failure to instruct the jury on the law of excusable 


homicide prejudiced appellant in that the jury had no legal standard whereb 
adequately to deliberate upon the appellant's defense of excusable homicide due 
to accident. | 

The trial court's failure to instruct the jury jon excusable homicide 


due to accident was clearly plain or prejudicial error yas the meaning of 

Rule 52(b) of the Federal Rules of Criminal Procedure, which defines plain 

errors as defects affecting substantial rights. The crucial theory of the 

defense, stated in terms of the facts in this case, is chat the homicide of the 

appellant's wife, Florence V. Jones, occurred accidentally in circumstances 

totally free from malicious intent, and therefore that the homicide, however 

tragic, must be deemed excusable. It is further maintained by appellant, 

assuming arguendo that the case should have gone to ee oon that an instruction 

on excusable homicide should have been given, even though the failure to adequately 

instruct the jury on this point was not brought to the attention of the court, 

because of the effect of such failure upon appellant's substantial rights. 

Herzog v. United States, 226 F.2d 561 (9th Cir. 1955), aff'd on rehearing, 235 

F.2d 664 (9th Cir.), cert. denied, 352 U.S. 844 (1956).) 
The trial court's instructions to the jury in this case consisted solely 

of the reading of the indictment, an instruction on second-degree murder, a 

definition of "malice aforethought", and an instruction'on manslaughter. (Tr. 

207-211) The only mention of accidental killing was made in a context singularly 


unfavorable to the defendant. The last phrase of the definition of "malice" was 


as follows: 


"or an accidental or unintentional killing constitutes murder 

in the second degree if the killing is accompanied by malice 

(See Tr. 209)." 

The above-quoted excerpt from the definition was deleted when, acting pursuant 
to the jury’s request (Tr. 212) the trial court, re-read its instruction on 
"malice" to the jury. (Tr. 215-216) : 

When it retired to deliberate upon its verdict, the jury did not have 
the benefit of ‘an instruction on an essential issue of this case, namely, whether 
or not the appellant's wife died by accidental homicide. To paraphrase the 
words of Judge Bazelon in Tatum v. United States, 88 U.S. App. D.C. 386, 390, 

190 F.2d 612, 616 (1951), since the issue of accidental homicide was brought 
into the case by evidence, the issue should have been submitted to the jury with 
instructions tHat if the jury has a reasonable doubt as to the presence of malice, 


there must be acquittal. 


Surely, the record of this case contains sufficient evidence of excusable 


homicide to generate a substantial issue; indeed, a reasonable doubt. The 


testimony of appellant, its corroboration by other witnesses, including Govern- 
ment witnesses, and by the previously mentioned items of physical evidence not 
only cast doubt upon the Government's case, but in fact affirmatively establish 
the defense of accident. Indeed, invoking the rationale of Tatum v. United States, 
supra, the issue would have been created had the appellant simply stated, "the 

gun went off accidentally". The record of tees case, however, contains an 


abundance of evidence supporting the defense's theory of accident, and therefore 


the instruction is required. Stevenson v. United States, 162 U.S. 313, 315 (1896); 


t 


Kinard v. United States, 68 App. D.C. 250, 253-254, 96 F.2d 522, 525-526 
(1938). | 
It is obvious from the record of this case that a presumption of guilt 
permeated the instructions as given to the jury. The jury had only to decide, 
based upon the Government's evidence, which of the Relavecielestions of crime 
would be adopted in its verdict. It was nowhere affirmatively instructed that 
if it believed that the homicide was in fact accidental it must acquit appellant. 
While the court once mentioned that the jury could find one of three verdicts, 
guilty as charged, guilty of manslaughter or not guilty (Tr. 211), a reading 
of the court's instructions indicate quite clearly that not once did the court 
comment upon the defense of accident or excusable homicide so as to make this 
defense a meaningful alternative to manslaughter or murder. Because of the 
absence of such meaningful alternative, which was certainly not cured by a 
fleeting reference to a possible "not guilty" verdict, |it is clear that 
appellant's rights have been substantially prejudiced. | 
Moreover, this case is clearly distinguishable from those cases where 
this court has refused to review assigned error in a lower court's failure to 
give certain instructions, such as where the trial court failed to instruct on 


the purpose for which the jury could consider prior arrests, McCall v. United 


States, 89 U.S. App. D.C. 153, 191 F.2d 470 (1951), or |/failed to instruct on 


matters unrelated to the evidence, Bell v. United States, 60 App. D.C. 76, 

| 
47 F.2d 438 (1931). However, even where it has refused to review, the court has 
expressly reserved its prerogative under Rule 52(b) to undertake such review even 


on its own motion, where the appellant was substantially prejudiced. United 


States v. Vasen, 222 F.2d 3 (7th Cir. 1955); United States v. Kirby, (2nd Cir. 
1949) 176 F.2d 101; Himmelfarb v. United States, (9th Cir. 1949) 175 F.2d 924. 

A case closely on point is that of McDonald v. United States, 109 U.S. 
App. D.C. 98, 284 F.2d 232 (1960), where this court reversed a second degree 
murder conviction on the grounds that an omission to charge on involuntary 
manslaughter constituted plain error, even though trial counsel had not requested 
such charges. Accord Byrd v. United States, 119 U.S. App. D.C. 360, 342 F.2d 929 
(1965). 

In Benson v. United States, 112 F.2d 422, 423 (5th Cir. 1940), the 
court said 

"It is the rule in federal courts that alleged trial errors should 

be specifically called to the attention of the trial judge so that 

he might have opportunity to rectify the mistake if he has made one. 

In the absence of objection and exception appellate courts will 

ordinarily not review such alleged errors. Appellate courts, 

however, under exceptional circumstances, especially in criminal 

cases where the life or liberty of a defendant is at stake, 'may, 

of their own motion, notice errors to which no exception has been 

taken, if the errors are obvious, or if they otherwise seriously 

affect the fairness, integrity, or public reputation of judicial 

proceedings." United States v. Atkinson, 297 U.S. 157, 160, 56 

S.Ct. 391, 392 (1935)." 
Accord Smith v. United States, 173 F.2d 181 (9th Cir. 1949). 

The seriousness of the crime of which appellant has been convicted is 


indisputable. The effect of a homicide in this particular instance has been to 


wrench apart what was once a happy family, and to mark appellant a convicted 


felon, a man who has no prior record of crime. The court here is not reviewing 


the conviction of a hardened or "professional" criminal. The accused has been 


deprived of five to twenty years of his freedom because of the events of one 


moment in time, events both unpresaged and unexplainable in retrospect. 


Accordingly, this court is urged, pursuant to Rule 52(b) of the Federal Rules 


of Criminal Procedure, to recognize the obvious and substantial prejudice to 


appellant resulting from the erroneous omission of such ja crucial instruction. 


REQUEST FOR RELIEF 


The appropriate remedy under these circumstances is to vacate the 


appellant's conviction of March 20, 1967, and to enter a judgment of acquittal. 


We respectfully request this Court to grant such relief, 


CONCLUSION 


Based upon the foregoing, it is urged that the judgment of conviction 


entered by the District Court in Criminal Case No. 1238+65 must be set aside. 


September 14, 1967 


Respectfully submitted, 


/s/ Fred W. Albertson 
Fred W. Albertson 


/s/ Daniel W. Toohey 
Daniel W. Toohey 


/s/ Bernard J. Long, Jr. 


Bernard J. Long, Jr. 


\ 
Attprneys for 
Claude J. Jones 
Appellant 
(By Appointment of this Court) 
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QUESTIONS PRESENTED 


In the opinion of appellee, the following questions are 
presented: 


1) Whether the trial court properly denied the motion 
for judgment of acquittal on the charge of second degree 
murder where the motion twas based on an alleged in- 
sufficiency of the evidence on the element of malice and 
there was evidence tending to prove (1) that appellant 
and the deceased had an extended and heated argument 
prior to the shooting, (2) that the deceased feared for 
her physical safety, (3) that appellant stopped arguing 
with the deceased long enough to obtain either a loaded 
pistol or bullets or both, and (4) that appellant fired the 
pistol three times before it discharged. 

2) Whether appellant can attack on appeal instructions 
given the jury where the issue raised on appeal was 
discussed below, having been broached by the Government, 
and appellant not only failed to object to the instruction 


given but expressly voiced his satisfaction with it. 


Counterstatement of the Case 
Summary of Argument 
Argument: 


I. The trial judge properly denied appellant’s motion for 
a judgment of acquittal 


II. The trial court committed no error in the instructions 
given to the jury 


Conclusion 
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UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant was tried before a jury on March 16 and 
20, 1967 and found guilty of second degree murder in 
violation of 22 D.C. Code § 2403. He was sentenced by 
United States District Judge Joseph C. MeGarraghy to 
imprisonment for a period of from five to twenty years. 
This appeal without prepayment of costs followed. 

The Government’s evidence revealed that at approxi- 
mately 9:30 p.m. on September 24, 1966, appellant fatally 
shot his wife in the bedroom of their apartment located 
at 5182 Hanna Place, Southwest (Tr. 43-48, 93-96). 
Angela Jones, appellant’s nine-year-old daughter, testified 


(1) 


2 


that sometime after dark on the day of the shooting her 
father arrived home in the company of another man 
(Tr. 30-31, 49). She stated that her father, who had 
been drinking and who drank after arriving home, did 
not, on the evening of the shooting, become intoxicated 
(Tr. 30-31, 50, 86). Angela testified that a new re 
frigerator had been delivered to the apartment that day 
(Tr. 33, 53) and after dinner when her father’s friend 
had left, her mother told appellant that she did not want 
the new refrigerator but in its stead desired a television 
set: (Tr. 33, 56-57). Angela related that her mother’s 
decided preference for the television set continued to be 
the subject of argument between her parents for the re- 
mainder of the evening (Tr. 34, 40, 43, 60). Around 
dinner time, Angela and her mother went to the base- 
ment where the deceased removed several bullets from a 
chest of drawers and threw them into a toilet (Tr. 
34-35, 56-57). Upon returning upstairs, the deceased 
informed appellant that she desired to go to bed, and 
she thereupon put the four children, all below the ages 
of eight, to bed (Tr. 38, 35). Angela stated that her 
parents then retired to their bedroom where they con- 
tinued to argue about the refrigerator and television set 
(Tr. 38-40). ¥ 

Angela further testified that her mother told her 
father that she wished to go to bed but her father would 
not leave her mother alone, teasing her. Angela related 
that her mother became angry and hit her father (Tr. 
40, 41, 60). At this point, faccording to Angela, appellant 
left the bedroom and madé a brief trip to the basement 
(Tr. 38, 41). Angela related that upon appellant’s return 
to the bedroom, her parents continued to argue. Angela 
stated that she heard her mother angrily say “I dare you 
like a rotten dog to shoot me.” (Tr. 43, 51, 61.) Angela 
said her mother’s statement was followed by three dis- 


1The witness first indicated the discussion concerning her 
mother’s preference for a television set occurred prior to dinner 
(Tr. 33). 
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tinct click sounds and the discharge of a gun (Tr. 42, 
43, 51). Angela then entered her parent’s bedroom and, 
seeing her mother lying on the floor, said, “Daddy, look 
what you did.” Appellant replied, “I didn’t mean to do 
it”—“I didn’t know it was loaded.” (Tr. 48, 44, 46.) 
The deceased was lying on the floor beside the bed 
clothed only in her underpants (Tr. 47). Appellant was 
dressed in a tee shirt and trousers and, as Angela ob- 
served, was scratched about the face (Tr. 47-48). The 
weapon, 2 .38 caliber revolver, was beside the deceased 
(Tr. 48). 

Appellant’s seven-year-old daughter Claudia Jones, de- 
termined by the trial court in a plenary hearing to be 
a qualified witness, testified that just before her mother 
was shot she was in bed in the adjoining room and heard 
three clicks followed by a loud noise (Tr. 73-75). Upon 
entering her parent’s bedroom Claudia saw her mother 
lying on the floor and her father crying (Tr. 75). She 
testified that appellant kept a gun and bullets in a dresser 
in his bedroom (Tr. 76-77). 

Elbert Graves, the Government’s next witness, testified 
that on September 24, 1966 at about 9:00 p.m. or 9:30 
p-m., appellant who is his neighbor stopped by to pay 
him money he had loaned appellant (Tr. 86). Graves 
observed that appellant had been drinking but was not in 
the opinion of Graves under the influence of liquor (Tr. 
86-87). Appellant visited Graves for about five to ten 
minutes and then left. About ten minutes later, Graves 
heard a noise, which sounded like a shot, come from 
appellant’s apartment (Tr. 87-88). Graves thereupon 
went to appellant’s apartment. Appellant answered the 
door and told Graves his (appellant’s) wife had been 
shot. Graves testified that appellant requested that some- 
one come to see if anything could be done for her (Tr. 
90). Graves then entered the bedroom and observed 
the deceased on the floor beside the bed (Tr. 89). 

Detective Sergeant Robert Spicknall, Homicide Squad, 
Metropolitan Police Department and his working partner, 
Detective Sergeant Samuel Carter, investigated the shoot- 
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ing (Tr. 53). Upon arriving at the scene, Sergeant 
Spicknall observed that the deceased was dead and that 
the deceased’s body was lying in a large quantity of 
blood on the floor beside the bed. He stated that the 
deceased was dressed only in a pair of white underpants 
(Tr. 94). Before the deceased was moved, he observed 
a puncture wound in the back and later, when the de- 
ceased was moved, he observed a similar wound directly 
in the middle of the chest (Tr. 95). He found a .38 
caliber revolver lying undeyneath the decedent (Tr. 96) 
and a .38 caliber slug on the sill of the bedroom case- 
ment window (Tr. 96). (Government Exhibits No. 1 
and 5). The safety mechanism of the revolver was de- 
scribed by Sergeant Spicknall to be such that the gun 
could not be fired without pulling the trigger and unless 
the trigger has been pulled back. He testified that the 
pistol cannot be fired accidentally (Tr. 99). The testi- 
mony of the coroner, Dr. Linwood L. Rayford, disclosed 
that the victim’s death was caused by hemorrhage sec- 
ondary to a gunshot wound in the chest (Tr. 109). The 
penetrating wound was a one-half inch circular wound 
located over the upper abdomen, just below and one 
inch to the right of the midline (Tr. 108). The wound 
was surrounded by a darkened halo of what appeared to 
be powder and there was powder-like material on the 
medial aspect of the breast (Tr. 108). The exit wound 
disclosed that the bullet frojected from right to left, 
front to back and slightly upward. (Tr. 108-109) 
Appellant’s defense rested on the testimony of appellant 
and three witnesses. Appellant’s mother, Mrs. Zitherene 
Jones, and his sister, Mrs. Shirley Abler, both testified 
that on the day of the incident, September 24, 1966, the 
deceased had talked to them on the phone. They said 
that the deceased was excited about getting a new re- 
frigerator (Tr. 115-118). Otis Coleman, a co-worker of 
appellant, related that on September 24, 1966, after work, 
he helped appellant move a new refrigerator in his home 
(Tr. 161-164). Coleman testified that he and appellant 
remained together in the apartment about an hour and 
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a half during which time they drank a half pint of 
liquor (Tr. 165). Appellant was described by Coleman 
as not having been under the influence of alcohol that 
day (Tr. 167). Appellant testified that a new refrigerator 
had been delivered to his home on September 24, 1966 
and that Coleman had assisted him in moving it in 
the apartment (Tr. 120-122). Appellant denied having 
any argument with his wife that evening about the re- 
frigerator or a television set (Tr. 126). According to 
appellant, the shot was fired by him accidentally. He 
testified that the shooting occurred as he and his wife 
were turning over a mattress which had been soiled by 
one of the children (Tr. 122-123). The gun, he said, was 
in the middle of the bed between the mattress and the 
box spring. In appellant’s words: “And then, as the gun 
was seen, both of us was reaching for it at the same 
time, and I got it, and it went off, you know, just a 
struggle over it, struggle over who it was was going to 
get the gun, and I got the gun and it went off.” (Tr. 


123.) Appellant acknowledged that the gun was usually 
kept loaded and in the bedroom in a locked drawer 
(Tr. 182-133). 

Pertinent to this appeal is the following colloquy which 
occurred at the close of the case for the defense (Tr. 
168-170) : 


THE COURT: May I speak to counsel for a mo- 
ment. 


(Whereupon, counsel approached the bench and 
the following proceedings were held:) 


THE COURT: Do you have any requested in- 
structions? 

MR. NESBITT: Nothing more than renewing 
my motion for a judgment of acquittal, Your Honor, 
based on the fact that there is nothing in this 
testimony at all that goes to malice or goes to the 
necessary element of making a second degree mur- 
der charge. 

THE COURT: You mean I should charge the 
jury and [that?] malice is an essential element of 
second degree murder? Is that what you mean? 
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MR. NESBITT: Yes. 

THE COURT: Does that cover everything you 
want? 

MR. NESBITT: Your Honor is going to use 
more or less the standard instructions with regard 
to instructing the jury. I don’t think the case merits 
any peculiar or special instructions in view of the 
evidence. 

MR. COLLINS: I take it, the defense in this 
case is accident. Is that right? 

MR. NESBITT: Yes. 

MR. COLLINS: Is there going to be some kind of 
instruction on that? 

THE COURT: The standard instruction that 
says: An unintentional or accidental shooting accom- 
panied by malice may be second degree murder. 

Do you understand that? 

MR. NESBITT: Oh, yes, Your Honor, as long 
as Your Honor is indicating about the essential 
element of malice. 

THE COURT: Here is the charge. 

A killing under the influence of passion, induced 
by insufficient motivation, may be murder in the 
second degree, or an accidental or unintentional kill- 
ing constitutes murder in the second degree if the 
killing is accompanied by malice. 

That appears to be the law. It is a charge which 
I have given more times than I want to remember. 
Do you want a charge on manslaughter? 

MR. COLLINS: Does the defense request it? 

MR. NESBITT: No. 

THE COURT: You don’t request it? 

MR. NESBITT: No, Your Honor. I think Your 
Honor is under a duty, if I remember, at the point 
of second degree, that the lesser-included offense is 
necessarily a part of an adequate instruction to the 
jury. I don’t want to get on the record as saying 
I am requesting a manslaughter charge. 

MR. COLLINS: The Government would request 
manslaughter in this case. 

THE COURT: I think I should charge on man- 
slaughter, which I will do. 
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When the trial court had completed its charge to the 
jury, appellant expressed satisfaction with the charge as 
given and made no request for any modifications or for 
any additional instructions (Tr. 211). In the course of 
its deliberations, the jury requested that the word “mal- 
ice” be re-defined. The previously given definition was 
again read to the jury with the deletion of this portion: 
“or an accidental or unintentional killing constitutes mur- 
der in the second degree if the killing is accompanied by 
malice.” Such deletion was made at the suggestion of 
defense counsel on the ground it did not relate to the 
definition of malice (Tr. 214-216). 


SUMMARY OF ARGUMENT 


A motion for judgment of acquittal must be denied by 
the trial court when the evidence, viewed most favorably 
to the Government’s position, is such that reasonable 
minds might or might not find guilt beyond a reasonable 
doubt. The delivery of a new refrigerator to appellant’s 


home prompted an argument between appellant and his 
wife which continued throughout the evening until her 
death. Appellant had been drinking but was not intoxi- 
cated. Around dinner time appellant’s wife went to the 
basement where she took several bullets from a dresser 
and threw them into a toilet. Appellant and his wife 
argued more heatedly upon their retirement to the bed- 
room. In the bedroom appellant made some advances 
upon the deceased causing her to become more agitated. 
Appellant then went to the basement, apparently to obtain 
a loaded .38 caliber revolver or bullets or both, returned 
to the bedroom and shot his wife. Prior to the discharge 
of the gun, his two children heard three distinct click 
sounds followed by the “bang” of the weapon. Appellant 
had kept the weapon in the house for some time usually 
in a loaded condition. The gun could not be fired acci- 
dentally without the hammer back and the trigger pulled. 
There was thus sufficient evidence for the trial court to 


8 


deny appellant’s motion for judgment of acquittal on the 
charge of second degree murder where the motion was 
based upon the Government’s failure to establish the ele- 
ment of malice. 

Appellant cannot attack for the first time on appeal 
instructions given by the trial court to which he expressed 
no objections and accepted as satisfactory. 


ARGUMENT 


I. The trial judge properly denied appellant’s motion for 
a judgment of acquittal. 


(Tr. 33, 34-35, 38, 40, 41-45, 51, 56-57, 60, 61, 
73-75, 110-112, 123, 124-125, 132-133, 168) 


Appellant contends that the trial judge erred in not 
granting his motion for judgment of acquittal on the 
charge of second degree murder. He argues here as he 
did below that the Government failed to introduce suffi- 
cient evidence on the element of malice to warrant sub- 
mission of the issue to the jury (Tr. 110-112). In ruling 
on a motion for judgment of acquittal, this Court and 
the trial judge must view the evidence in the light most 
favorable to the Government’s position allowing the Gov- 
ernment the benefit of all legitimate inferences to be 
drawn from the evidence. E.g., Thomas v. United States, 
93 U.S. App. D.C. 392, 211 F.2d 45, cert. denied, 347 U.S. 
969 (1954) ; Curley v. United States, 81 U.S. App. D.C. 
389, 160 F.2d 229, cert. denied, 331 U.S. 837 (1947). 
Within this framework, the central consideration for the 
trial court is whether the evidence is such as reasonable 
minds might or might not find guilt beyond a reasonable 
doubt. Crawford v. United States, —— U.S. App. D.C. 
—,, 375 F.2d 332, 334 (1967); cf. Curley v. United 
States, supra. It is not a requirement that the evidence 
compel, but only that it is capable of or sufficient to per- 
suade the jury to reach a verdict of guilty by the requisite 
standard. Crawford v. United States, supra at 334. 


yoann” Meee” “S 


= 


—¥7 
Ss ov 


LOS. oes “pees ao 


9 


On this appeal this Court should only consider appel- 
lant’s renewed motion for judgment of acquittal (Tr. 
168) and evaluate in connection therewith all of the evi- 
dence adduced at trial. However, at the close of the 
Government’s case sufficient evidence had been introduced 
to warrant the denial of appellant’s motion for judg- 
ment of acquittal. Briefly summarized the record at that 
time disclosed that when appellant entered his home on 
September 24, 1966, he had been drinking and continued 
to drink after his arrival (Tr. 30-31, 50, 86). This 
apparent conduct of appellant and the expressed dis- 
pleasure by his wife in not obtaining a television set 
(Tr. 33, 56-57) established the prevailing atmosphere 
leading to the fatal shooting. We think it can reasonably 
be inferred that even as early as when the deceased served 
dinner she feared she might be physically harmed by 
appellant. For at this point she went to the basement 
and took several bullets from a dresser drawer and dis- 
posed of them by throwing them into a toilet (Tr. 34- 
35, 56-57). The entire evening appellant and his wife 
argued over her displeasure about the delivery of the 
refrigerator instead of a television set. Upon retiring 
to their bedroom after the children had been put to bed, 
appellant and the deceased argued more heatedly, the 
deceased expressing her resentment of the advances made 
by appellant (Tr. 41-45, 60, 61). Indeed, appellant’s 
advances agitated the deceased to the point that she struck 
him when he touched her (Tr. 40, 41, 60). It was about 
this time that appellant made a brief trip to the basement 
(Tr. 38, 41). Upon appellant’s return to the bedroom, 
he and the deceased continued arguing and finally the 


2 Appellant testified in his own behalf and thereby waived his 
right to challenge the denial of his motion at the close of the Gov- 
ernment’s case in chief. E.g., United States v. Calderon, 348 U.S. 
160 (1954) ; Battle v. United States, 92 U.S. App. D.C. 220, 206 F.2d 
440 (1953). 


3 While there is some conflict as to the precise time appellant went 
to the basement, it is clear that it occurred around the time the 
children were put to bed. 
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deceased said, “I dare you like a rotten dog to shoot me” 
(Tr. 43, 51, 61). Since there is evidence indicating that 
the pistol may have been kept in the basement and that 
bullets were in fact kept there, we think it is reasonable 
to infer that appellant’s trip to the basement was to se- 
cure either a loaded pistol or bullets or both (Tr. 34- 
35, 183). Thereafter both children testified that they 
heard three distinct click sounds* followed by a loud 
bang (Tr. 42, 43, 51, 78-75). Appellant admitted 
that he had shot his wife. In sum, a jury on the evidence 
as related could well conelude that appellant in an agi- 
tated state secured the weapon, known to him to be fully 
loaded, and during the course of a heated argument shot 
his wife with malice, . 

There are, however, added factors which strengthen 
the Government’s case-in-chief. The arresting officer testi- 
fied that the gun could not be accidentally fired without 
pulling the trigger back (Tr. 99). Appellant was not 
unfamiliar with the gun since he had acquired it some 
time ago and was in the habit of frequently cleaning 
it in the basement of his home (Tr. 124-125). He knew 
the gun was kept loaded either in the basement or his 
bedroom (Tr. 132-133). These factors, coupled with his 
admitted statement that there was a struggle between 
him and the deceased over the gun (Tr. 123), were 


* Appellant for the first time postulates that the trigger of the 
gun could not have been pulled more than once since only one of the 
bullets (Government Exhibit No. 2) found in the chamber of the 
weapon bears the imprint of the firing pin. To attack the credibility 
of Angela Jones and Claudia Jones on such hypothesis is to dis- 
regard the theory of the Government’s case. The three clicks 
heard by the witnesses are propositioned on a weapon which did 
malfunction, a fact apparently accepted by the jury in arriving 
at its verdict. To assume that the jury did not examine the bullets 
as exhibits is unrealistic. Further, while the matter was not ven- 
tilated below, it does not follow that it was not fully explored by 
the defense and for reasons best known to the defense was turned 
down. This Court has consistently refused to review or reassess 
by hindsight the judgment of defense counsel on questions of 
strategy, trial tactics or trial decisions. E.g., Edwards v. United 
States, 103 U.S. App. D.C. 152, 256 F.2d 707, cert. denied, 358 U.S. 
847 (1958); Smith v. United States, 105 U.S. App. D.C. 115, 265 
F.2d 99, cert. denied, 361 U.S. 843 (1959). 


$ 
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proper considerations for the jury on the issue of malice. 

Moreover, where there is any evidence which might 
show that a crime might be manslaughter, it is for 
the jury to say whether the evidence is true and whether 
the crime was murder or manslaughter. Stevenson v. 
United States, 162 U.S. 318 (1896); Kinard v. United 
States, 68 App. D.C. 250, 96 F.2d 522 (1938). This 
jury was instructed by the trial court on manslaughter * 
and it resolved the issue of malice against appellant. The 
Government’s evidence was accepted as true by the jury 
within its function of weighing the evidence and the 
credibility of the witnesses. Glasser v. United States, 
315 U.S. 60, 80 (1942) ; Thompson v. United States, 88 
U.S. App. D.C. 235, 236, 188 F.2d 652, 653 (1951). We 
think there can be no question but that the evidence was 
such that the jury might or might not find guilt beyond 


5 The manslaughter charge given by the court is as follows: 


“Manslaughter is the unlawful killing of a human being 
without malice. 

In describing and defining second degree murder, I said that 
malice was an essential element of second degree murder. 
Manslaughter is the unlawful killing of a human being without 
malice. For example, it may be such killing as happens on a 
sudden quarrel, or in the commission of an unlawful act, 
without any deliberate intention of doing any mischief at all. 
If the killing is committed in the sudden heat of passion 
caused by adequate and sufficient provocation, the crime is 
manslaughter rather than murder. In order to reduce murder 
to manslaughter, the provocation must be of such a degree 
as will cause an ordinary man to act on impulse and without 
reflection. In addition to great provocation, there must be 
passion and hot blood caused by that provocation. A trivial 
or a slight provocation entirely disproportionate to the violence 
of the retaliation is not adequate provocation to reduce the 
crime from second degree to manslaughter. 

If you find that the defendant killed the deceased in a sud- 
den heat of passion and in hot blood caused by adequate provo- 
cation, but without malice, bearing in mind the definition of 
malice that I have given you, you may find the defendant 
guilty of manslaughter. 

So that in this case, your verdict may be either guilty as 
charged, meaning guilty of second degree murder, guilty of 
manslaughter, or not guilty.” 
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a reasonable doubt. Crawford v. United States, supra, 
875 F.2d at 334. Accordingly, we submit that the trial 
court was correct in denying appellant’s motion for judg- 
ment of acquittal. 


II. The trial court committed no error in the instructions 
given to the jury. 


(Tr. 168-169, 211) 


Appellant contends that the trial court committed plain 
error in failing to instruct the jury on excusable homi- 
cide due to accident. Appellant’s contention is of course 
in direct conflict with Rule 30 of the Federal Rules of 
Criminal Procedure which provides that no party may 
assign as error any portion of the charge or omission 
therefrom unless he objects thereto before the jury retires 
and states distinctly the matter to which he objects and 
the grounds of his objection. But we think this con- 
tention must fail not only because appellant failed to 
object to the instructions given below but because he, 
in fact, expressly accepted those which were given (Tr. 
211). 

The defense of accident was first raised by the Govern- 
ment at the bench conference held to discuss the court’s 
instructions to the jury (Tr. 168-169). Although in- 
formed by the Government that this defense might be 
available, appellant, perhaps for reasons of strategy, made 
no request for a specidl instruction on it (Tr. 168). 
Rather, he stressed the element of malice as the central 
issue in the case. Appellant agreed to the following in- 
struction (Tr. 169): 


A killing under the influence of passion induced by 
insufficient motivation, may be murder in the second 
degree, or an accidental or unintentional killing con- 
stitutes murder in the second degree if the killing 
is accompanied by malice. 


At the conclusion of the charge to the jury which 
included the above instruction (Tr. 209), the trial court 
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was assured by appellant that the instructions given 
were satisfactory (Tr. 211). We believe appellant’s un- 
qualified approval and acceptance of the instructions given 
below foreclose him from asserting error on appeal. 
Kelly v. United States, 124 U.S. App. D.C. 44, 361 F.2d 
61 (1966) ; Rivera v. United States, 124 U.S. App. D.C. 
99, 361 F.2d 553, cert. denied, 385 US. 938 (1966) ; 
Cantrell v. United States, 116 U.S. App. D.C. 311, 323 
F.2d 613 (1963); Jones v. United States, 113 U.S. App. 
D.C. 233, 307 F.2d 190, cert. denied, 372 U.S. 919 
(1962) .° 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


Davip G. BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 
WILLIAM H. COLLINS, JR., 
Assistant United States Attorneys. 


Ropert A. CRANDALL, 
Special Attorney 
to the United States Attorney. 


6 For other cases in support of this proposition see Villaroman V. 
United States, 87 U.S. App. D.C. 240, 184 F.2d 261 (1950); Mundy 
v. United States, 85 U.S. App. D.C. 120, 176 F.2d 32 (1949) ; Felton 
Vv. United States, 83 U.S. App. D.C. 277, 170 F.2d 153 (1948), 
cert. denied, 335 U.S. 831 (1948). 
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I. 


Contrary to appellee's suggestion, its case did not establish 
the existence of an atmosphere generative of malice or conducive to the 
crime of murder. Furthermore, the conflicting and contradictory evidence 
presented by appellee was wholly insufficient to justify the court's sub- 
mission of this case to the jury, especially ’in view of the unimpeached 
testimony presented by appellant. 


’ 
II. 


Because of the prejudice to appellant resulting from the 
absence of an instruction upon the law of excusable homicide due to 


accident, the substantiality and seriousness‘of which are unchallenged 


by appellee, this error should be considered *by this court, notwithstanding 


that it was not raised below. 


ARGUMENT 


I. In light of the evidence, the failure to grant appellant's 
motion for judgment of acquittal allowed the jury to) return a verdict of 
guilty which was both inconsistent with and contrary to the weight of the 


evidence and which no reasonable jurymen could have found beyond a reasonable 


doubt. | 
| 
Appellant's assertion that the Trial Court| erred in denying his 


motions for summary judgment is based primarily upon the conflicting and 
contradictory evidence presented by the Se ate In support of its 
case, the Government relies on the prevailing atmosphere which it now alleges 
to have been created by appellant's drinking and his wife's alleged dis- 
pleasure in not obtaining a television set. However, there is no evidence 
in the record that Appellant was intoxicated or even surly as a result of 
any alcohol consummed by him. In fact, the Government's star witness 
testified that her father had only been drinking "Lightly". (Tr. 30). 

With respect to Mrs. Jones alleged displeasure, and the alleged 


| 
heated discussion relating to the refrigerator, not only is Angela's testimony 


contradicted by the unimpeached testimony of defense witnesses that Mrs. 


Jones was excited at the prospects of getting a new refrigerator (Tr. 113-115, 


| 
117, 118), and by appellant's recitation of the fact that Mrs. Jones signed 
2/ | 
the sales contract for the refrigerator, but also, |the only other Government 


TT | 

1/ The Government's assertion in its Footnote 2 that because appellant 
testified in his own behalf, he waived his right to challenge the denial 
of his motion for judgment of acquittal at the ¢lose of the Government's 
case, misstates the law on this point. Such waiver will occur, if at 
all, only where appellant's case tends to cure a deficiency in the 
Government's proof. Cephus v. United States, 117 U.S. App. D.C. 15, 19, 
324 F.2d 893, 897 (1963). As is readily apparent, appellant's case herein 
obviously had no such effect. | 


i 
It is submitted that, if necessary, this court could take judicial 
notice that such dual signatures are generally ftequired from persons of 
appellant's financial status upon the purchase of an item such as a 
refrigerator. 
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witness of significance, Claudia Jones, testified that she heard no such 
discussion or heated argument (Tr. 73). It is, therefore, submitted that 
the Government's case is insufficient to establish an atmosphere conducive 
to the crime of murder, and that on the basig of all the evidence, it is 
clear that no such atmosphere existed. 

The only other point made by the government which appears to 
merit comment is its hasty treatment in footnote 4 of its brief of the 
absence of firing pin marks on five of the six bullets in the alleged murder 


weapon. The argument is made in the referenced footnote that the weapon 


malfunctioned. At trial, an attempt was made to explain the alleged clicks 
3 


on the basis of wet bullets (Tr. 173). As previously indicated, however, 
an imprint would be made even if the bullet were wet. 

The newly advanced theory is that some other, unexplained mal- 
function of the weapon resulted in the alleged clicks. However, the 
government is here bound by its barren record. Although the prosecution 
had custody of the gun, no evidence was produced tending to show that the 
weapon was in other than proper working condition. Furthermore, one can 
radily assume that if there were any evidence that the gun is or was in some 
manner defective, such evidence would have been thoroughly ventilated by the 
able and experienced prosecutor. Accordingly, the absence of such evidence 
must be taken to demonstrate that the weapon was in proper working order. 
Accord, Richards v. United States, 107 U.S. App. D.C. 197, 275 F.2d 655 (1960). 

The unexplained absence of imprint marks upon five bullets, the 
presence of ‘such a mark upon the sixth, together with the fact of the detona- 
tion of the sixth, raises the presumption that the trigger was in fact 
pulled only once. This presumptive fact, which derives totally from the 


government's case, contradicts another area of the government's case, the 


3/ Brief for Appellant, p. 21. 
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testimony of the two children. The net result is that, in order to establish 
the crucial evidence of malice from the repeated pulling of the trigger 

by appellant, the government must seek to credit chelitestinony, of the 
children while discrediting its physical evidence which demonstrates the 


contrary. It is submitted that this Court cannot tolerate the absurdity 
| 


| 
of such a position, and that it was error for the trial court to do so. 
| 


Cf. Jackson v. United States, 122 U.S. App. D.C. 324, 353 F.2d 862 (1965). 
Without reiterating the remainder of the points made in the Brief 
for Appellant, it is submitted that because of the contradicting, confused 
and insufficient nature of the government's proof of malice, and further, 
because an examination of all of the evidence Renonscrates conclusively 
that this crucial element of the government's case has not been proven, the 


| 
Trial Court erred in denying appellant's motions for judgment of acquittal. 


II! The Court's failure to instruct the jury on the law of excus- 
able homicide prejudiced appellant in that the jury had _no legal standard 


whereby adequately to deliberate upon the appellant's defense of excusable 
homicide due to accident. 

The government argues most strenuously that because counsel for 
appellant did not request an instruction on excusable homicide due to acci- 
dent, and because said counsel did not object to the instructions as given 
by the court, appellant is now precluded from raising this defect, and 
this court is precluded from considering sao! While appellant does not 
wish to belabor this issue, he notes that the purpose of Rule 52(b) is "to 
mitigate in criminal cases the harsh effects of a rigid application of the 
adversary method of trial whereby the attorney's conduct binds his client." 
8 Moore, Federal Practice, 52.02[2] (2d ed. 1965). 

By its very nature, "plain error" must relate to a matter not pre- 
sented to or! considered by the Trial Court. The plain error rule thus 
places a burden upon the prosecutor and the Court to intervene and protect 
a defendant from an oversight or mistake of his counsel. Contrary to the 
government's! assertion, it is an original oversight or inadvertence which 
brings the plain error rule into operation. Accordingly, the fact that 
counsel below did not focus upon the matter at issue does not of itself 
preclude consideration of such matter by this Court, but requires this Court 
to determine whether appellant was substantially prejudiced as a result of 
the unchallenged error. 

The question to be considered by this Court is whether the particu- 
lar error alleged is sufficiently serious to require reversal. The Supreme 


Court stated the applicable standard in Kotteakos v. United States, 328 U.S. 


750 (1946): 


4/ The government does not challenge appellant's argument that he was entitled 
to such instruction and that he was substantially and seriously prejudiced 
by its omission. 
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If, when all is said and done, the conviction is sure 
that the error did not influence the jury, or had but very 
slight effect, the verdict and the judgment should stand, 
except perhaps where the departure is from |a constitutional 
norm or a specific command of Congress, Bruno v. United 
States, supra., at page 294. But if one cannot say, with 
fair assurance, after pondering all that happened without 
stripping the erroneous action from the whole, that the 
judgment was not substantially swayed by the error, it is 
impossible to conclude that substantial rights were not 
affected. The inquiry cannot be merely whether there was 
enough to support the result, apart from the phase affected 
by the error. It is rather, even so, whether the error 
itself had substantial influence. If so, or if one is 
left in grave doubt, the conviction cannot, stand. 328 
U.S. 764-65. 


Because of the obvious prejudice to appellant resulting from the absence 
of an instruction which adequately presented the law in support of his 

| 
theory of the case to the jury, it is abundantly clear that Rule 


52(b)'s requirement of prejudice effecting substantial rights, as this 


ee 


term was enunciated by the Supreme Court in Kotteakos v. United States is 

satisfied. Accordingly, this Court must consider appellant's contention 
of prejudice notwithstanding that it was never made to the Trial Court. 

CONCLUSION 

Based upon the foregoing and upon the Brief for Appellant 


previously filed, appellant submits that the judgment of conviction entered 


| 
herein must be reversed. 
Respectfully submitted, 


/s/ Fred'W. Albertson 
Fred W. Albertson 
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/s/ Daniel W. Toohey 


Daniel W.| Toohey 
Dow, Lohnes and Albertson 
Munsey Building /s/ Bernard J. Long, Jr. 
Washington, D. C. 
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